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instituted to recover damages for any excess rate charged, together with a heavy- 
penalty. §§ 420, 425. No such provisions are made' in the sections relating to the 
establishment of wages, and it is reasonable to suppose that the legislature never 
intended the wage rate to be binding. If intrinsic examination leaves the expres- 
sion ambiguous, certain extrinsic aids to construction are proper. The history of 
the passage of the act may be used to show the legislative intent. Moslc v. Bid- 
well (C. C. A. 1904) 130 Fed. 334. As originally drafted the Labor Board had 
power to enforce its award. See 58 Congr. Rec. 8480, 66 Congr. H. R No. 452, 
pp. 16, 26. One amendment went the whole length of compulsory arbitration. See 
58 Congr. Rec. 8359. As passed, all these provisions were struck from the bill 
and indicate the intention to remove its compulsory features. Viewing the statute 
from either angle, therefore, the decision seems unwarranted. 

Torts — Telegraph and Telephone Companies — Negligent Breach of Contract- 
Damages. — While the plaintiff, a subscriber, was without telephone service due to 
the defendant's negligence, his buildings were destroyed by fire. The plaintiff 
sued in tort, alleging that the greater part of the loss would have been prevented 
if he had had telephone service to summon the fire department. Held, no tort 
action is maintainable for a negligent breach of contract. Dictum: In a contract 
action the plaintiff, in the absence of notice to the defendant of unusual circum- 
stances, may recover only nominal damages. Barrett v. New England Telephone 
& Telegraph Co. (N. H. 1922) 117 Atl. 264. 

The court in the instant case follows the English view that the only action 
allowed against a telegraph company for negligent failure to deliver a message 
is an action on the contract by the sender. Playford v. United Kingdom Tele- 
graph Co. (1869) L. R. 4 Q. B. 706. The weight of American authority, however, 
permits a tort action by the one injured. Harbaugh v. Citizens Telephone Co. 
(1916) 190 Mich. 421, 157 N. W. 32; Western Union Tel. Co. v. Allen (1889) 66 
Miss. 549, 6 So. 461; see M. M. Stone & Co. v. Postal Tel. Cable Co. (1913) 
35 R. I. 498, 508, 87 Atl. 319. Even where a tort action is allowed, the contract 
measure of damages is usually applied. Candee v. Western Union Tel. Co. (1874) 
34 Wis. 471; Southern Telephone Co. v. King (1912) 103 Ark.' 160, 146 S. W. 
489; contra, Carmichael v. Southern Bell Tel. & Tel. Co. (1913) 162 N. C. 333, 
78 S. E. 507. Special or consequential damages in a contract action may be 
recovered only where the defendant had notice of the special circumstances out 
of which such damages were likely to arise. Hadley v. Baxendale (1854) 9 Exch. 
341. The requirement of notice in telegraph cases furnishes a workable rule for 
limiting the company's liability since notice may be given by the contents of the 
message, or otherwise. The application of this telegraph rule to telephone cases 
has caused it to be held that even where the fault of the company has prevented 
the subscriber from getting connections with central so as to give notice, the 
plaintiff can recover only nominal damages in the absence of notice. Southern 
Telephone Co. v. King, supra. It is submitted that in such cases the requirement of 
notice might more properly be waived, since the defendant has made impossible 
the giving of notice. Under facts like those in the instant case the usual tort 
rule of damages might more properly be applied and recovery allowed if the 
negligence is the proximate cause of the loss. Carmichael v. Southern Bell Tel. 
& Tel. Co., supra. On facts similar to the instant case it has been ruled as a 
matter of law that even under the tort rule the negligence is not the proximate 
cause of the inquiry. Lebanon, Louisville & Tex. Tel. Co. v. Lanham Lumber Co. 
(1909) 131 Ky. 718, 115 S. W. 824; Volquardsen v. Iowa Telephone Co. (1910) 
148 Iowa 77, 126 N. W. 928; Southern Bell Tel. & Tel. Co. v. Reynolds (1913) 
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139 Ga. 385, 77 S. E. 388, overruling Glawson v. Southern Bell Tel. & Tel. Co. 
(1911) 9 Ga. App. 450, 71 S. E. 747. 

Trade Unions — Liability To Suit. — The plaintiff brought an action for violation 
of the Anti-Trust Act against a labor union and others. Held, inter alia, the 
defendant labor union is suable as such. United Mine Workers of America v. 
Coronado Coal Co. (1922) 42 Sup. Ct. 570. 

At common law an unincorporated association, having no legal entity, is not 
suable in its own name. Pickett v. Walsh (1906) 192 Mass. 572, 78 N. E. 753; see 
Diamond Block Coal Co. v. U. M. W. A. (1920) 188 Ky. 477, 490, 222 S. W. 1079. 
The Anti-Trust Law provides, however, that suit may be brought against any 
"person" violating its provisions. (1890) 26 Stat. 209, U. S. Comp. Stat (1916) 
§ 8829. "Person" is defined as including any association existing under the laws of 
any jurisdiction. (1890) 26 Stat. 210, U. S. Comp. Stat (1916) § 8830. The de- 
fendant labor union is clearly an association under the generally accepted legal 
definition. See People v. Brander (1910) 244 111. 26, 31, 91 N. E. 59. Trade unions 
are so firmly established in our economic system and have been so often recognized 
by other laws passed both for their protection and regulation, that to deny their 
legal existence seems mere preciosity. The decision in the instant case is well rea- 
soned and although not supported by the weight of authority, does not fail for lack 
of precedent; Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants [1901] A. C. 
426; Hillenbrand v. Trades Council (1904) 14 Ohio N. P. 628; and a long line of 
cases where the admission of a union as a party was not questioned; contra, 
Baskins v. United Mine Workers (1921) 150 Ark. 398, 234 S. W. 464; Powers v. 
Bricklayers Union (1914) 130 Tenn. 643, 172 S. W. 284. At most it is a procedural 
question as all the members of the union may be sued collectively or through 
representative individuals. See Pickett v. Walsh, supra, 589-90. 

Was — Loss of One Duplicate — Presumption of Revocation. — At the death 
of the testatrix, who had drawn up her will in duplicate retaining one of the 
copies and leaving the other with her attorney, only the latter was found, with 
no evidence as to whether the former had been lost or destroyed. Held, probate 
of the duplicate will denied. In re McCliesney's Will (Surr. Ct. Rensselaer Co. 
1922) 118 Misc. 545, 194 N. Y. Supp. 893. 

A will proved to have had existence and traced to the possession of the 
testator but not found at his death is presumed to have been destroyed animo 
revocandi. Matter of Kennedy (1901) 167 N. Y. 163, 60 N. E. 442; see Snider v. 
Burks (1888) 84 Ala. 53, 58, 4 So. 225. The instant case in applying this pre- 
sumption to the case of duplicate wills is in agreement with what is asserted to be 
the weight of authority. In re Walsh's Estate (1917) 196 Mich. 42, 163 N. W. 
70; see Matter of Pattison (1912) 78 Misc. 699, 702, 140 N. Y. Supp. 478. There 
can be no question as to presumption where the duplicate in the hands of the 
testator is offered for probate, although the other copy is lost. Snider v. Burks, 
supra. It is also clear that when a testator who has executed a will in duplicate 
destroys one, there is a presumption of' revocation. See 1 Jarman, Wills (6th ed. 
1910) 151. But this presumption may be overcome by evidence of the testator's 
belief that the will is not revoked. Matter of Pattison, supra; Managle v. Parker 
(1908) 75 N. H. 139, 71 Atl. 637. The question of the effect of the loss of the 
duplicate retained by the testator seems to have come up for decision in only 
one jurisdiction. In re Walsh's Estate, supra. The Michigan court there quoted 
Jarman in support of its position that the presumption of revocation applied 
equally to a duplicate will. See In re Walsh's Estate, supra, 67. Though the 
passage cited from Tarman has reference to the legal conseauences of the actual 



